IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re LABRUM & DQOAK : CIVIL ACTI ON
NO. 99-750

VEMORANDUM ORDER

This is an appeal by defendant Thomas C. Kaczka from
t he Bankruptcy Court's order entered on Decenber 4, 1998.
Presently before the court is the notion of the Oficial
Comm ttee of Unsecured Creditors ("the Commttee"”) to dism ss the
appeal to which appellant has filed no response.

On January 6, 1998, an involuntary petition for relief
under Chapter 7 of the Bankruptcy Code was fil ed agai nst debtor
Labrum & Doak, a law firm and Pennsyl vani a general partnership.
On January 22, 1998, the Bankruptcy Court granted debtor's notion
to convert the case to a Chapter 11 proceeding. On Decenber 2,
1998, the Bankruptcy Court approved the Mdified Liquidating Plan
of Reorgani zati on pursuant to which the Comm ttee becane the plan
adm ni strator.

On May 14, 1998, the Conmttee filed a conplaint in the
bankrupt cy proceedi ng agai nst several of debtor's forner
partners, including appellant, for an accounting of post-

di ssol ution i ncone earned from hourly, non-contingent matters.

On Decenber 4, 1998, the Bankruptcy Court entered an

order in favor of the Cormittee with regard to the fee dispute



declaring that the defendants were liable for "the net profits
obt ai ned by them from non-contingency-fee cases and matters
initiated during their partnership with the Debtor and personally
t aken over by them upon the Debtor's dissolution.™ This order is
t he subject of appellant's appeal.

On January 5, 1999, appellant filed for relief pursuant
to Chapter 7 of the Bankruptcy Code in the United States
Bankruptcy Court for the District of New Jersey. A trustee was
appoi nted. Appellant filed the instant appeal on January 6,

1999.

The Comm ttee contends that appellant |acks standing in
light of his filing under Chapter 7. Upon commencenent of a
debtor's filing under Chapter 7, a bankruptcy estate is created.

Wth few exceptions, "all legal or equitable interests of the
debtor in property as of the commencenent of the case" are vested
inthe estate. See 11 U S.C. 8 541. Once appointed, the
bankruptcy trustee becones the sole representative of the estate
and he alone has the "capacity to sue and be sued" i ncl uding

filing an appeal on behalf of the estate. See 11 U S.C. 8§ 323;

In re New Era, Inc., 135 F.3d 1206, 1209 (7th Gr. 1998) (only

trustee had standing to appeal order adverse to debtor); Detrick

v. Panalpina, Inc., 108 F.3d 529, (4th Cr. 1997), cert denied,

118 S. C. 52 (1997) (trustee alone has standing to prosecute

appeals); In re Eisen, 31 F.3d 1447, 1451 n.2 (9th Cr. 1994)




(sanme); Cain v. Hyatt, 101 B.R 440, 442 (E.D. Pa. 1989) (only

trustee has authority to prosecute or settle causes of action);

In re Qul ph Whods Corp., 116 B.R 423, 428 (Bankr. E.D. Pa. 1990)

(trustee and not debtor has capacity to represent estate and to
sue and be sued).

Exceptions to this rul e have been recogni zed where the
assets of the estate would exceed its liabilities if the appeal
is granted or where the order appeal ed otherw se affects the

ternms or conditions of the debtor's discharge. See Glan v.

First American Bank, 1995 W, at *1 (E.D. La. Jan. 9, 1995); In

re Gul ph Wods, 116 B.R at 428. It is uncontroverted that even

were the instant appeal to be granted, the liabilities in
appellant's estate would exceed its assets and this appeal wll
not affect the terns or conditions of appellant's discharge.
ACCORDI NG&Y, this day of August, 1999, upon
consideration of the Motion of the Oficial Comnmttee of
Unsecured Creditors/Plan Adm nistrator for Dism ssal of Appeal
(Doc. #3) and in the absence of any response thereto, IT IS
HEREBY ORDERED t hat said Mdtion is GRANTED, appellant's appeal is

DENI ED and t he above action is D SM SSED

BY THE COURT:

JAY C. VWALDMAN, J.






